#}]UNIVERSITY OF TORONTO 
SeAGUET Yon LAW 


FAMILY LAW 


Cases and Materials 


Volume I 


Carol Rogerson 
Faculty of Law 
University of Toronto 


2018-2019 


* OK 


These materials are distributed solely for classroom use 
by students in the Faculty of Law, University of Toronto 


| BORA LASKIN LAW LIBRARY | 


SEP - 7 2018 


FACULTY OF LAW | 
UNIVERSITY OF TORONTO 


UNIVERSITY OF TORONTO 


SY, FACULTY or LAW 


FAMILY LAW 


Cases and Materials 


Volume I 


Carol Rogerson 
Faculty of Law 
University of Toronto 


2018-2019 


* KOK 


These materials are distributed solely for classroom use 
by students in the Faculty of Law, University of Toronto 


Digitized by the Internet Archive - 
in 2023 with funding from 
University of Toronto 


httos://archive.org/details/familylawcasesma01roge_8 


FAMILY LAW 
TABLE OF CONTENTS 


Volume I 
Page No. | 
I. INTRODUCTION: THE FAMILY AND FAMILY LAW 
A. The Family: Definitions and Demographics 
Excerpts trom Statutes: and ntemmational | OCUIMENES 21m 68a rcnccehecene nase ts asacnsdihasn Beeccacesstdien’- | 
Margrit Eichler, “Beyond the Monolithic Bias in Family Literature,” Families in 
Cad) CCC ae OLOME 21a eae Lo mali) es erent eRe ere cre Rede ec ate cece eee ay dee se rs 2 
Vanier Institute of the Family, “Definitions of Family,” Profiling Canada’s Families 
PSOE We IDES i he cok se sennisecte en cig osc hea ser iors AR mR Pan ae lL a ae ao a 4 
Canaaa (Attorney General) v Mossop,. (19934 SCR 554 002. erences 5 
Note otausucs:@anada-s Detinitions Of the: Fannilyac..cc.-;a:car:sccs erence eee eee 10 
Vanier Institute of the Family, Profiling Canada’s Families IV (2010) at Xi-Xiii, ..........0..00.. 11 
Bruce Campion-Smith, “Canada has more same-sex couples, one-person families, census 
SHOWS? LOrOntoiStaneAUsust 2.020 lees ewe am ee enetee ote A ee... 1S 
Vanier Institute of the Family, “Facts and Stats: Indigenous Families in Canada” 
BR OANA cote hk A a eee 16 
FTP Ad Hoc Working Group on Family Violence, “Making the Links in Family 
Violence Cases” (Justice Canada, 2013) at 3-5 (vol 1) and 5-15 (vol 2) ........e eee by 
B. Legal Regulation of the Family 
(a) Public/private 
BAUOUr VDOLOUT AL OLD AGA ome -riee camer te cetrtr etre: ceca iioce oer rena ctcrstceree tc coset 22 
Frances Olsen, “The Family and The Market: A Study of Ideology and Legal 
Rerormya 1963 ye clarvard le Revel 49 fimewen etre etme een ers, Wenn As cte rn triste eee eee. 23 
(b) Instrumental/normative 
Mary Ann Glendon, Abortion and Divorce in Western Law (Cambridge, Mass.: 
Harvard Univ. Press, 1987) at 7-9 [extract on the educative purpose of law]................05 25 
(c) The Evolution of Western Family Law 
John Eekelaar, Family Law and Social Policy, 2d ed (London: Weidenfeld and 
INiGolsdn D984) atclSa2 Gee ae wees cite eee eres aed eee ant a eee ake eee NN ER 26 
John Dewar, “Regulating Families” in Parker et al, Regulating Law 
(OxiordsOxtord biniversityBress 12 004) i areanceectus 2.8 even ca peat eer orte seers t ee. gactadhoe ten 29 
(d) The Crisis of Access to Justice 
Final Report of the Family Justice Working Group: “Meaningful Change for 
Family Justice: Beyond Wise Words” (April 2013) at 1-2, 5-9, 11-20... ee eeeeee 34 
(e) Federalism 
Peter Hogg .Cornsiinmional Low ojnCanada (1985) at 533-534 oi... «...dyerterevepery weeccpageeesses<s se 4] 


Il. MARRIAGE AND NULLITY 
A. The Significance of Marriage 


(a) The Social Context of Marriage and Other Intimate Relationships 
Anne Milan, Marital Status: Overview 2011 (Statistics Canada, July 2013) at 1-11... 42 
Statistics Canada, Portrait of Families and Living Arrangements in Canada 
(Sept. 2012) at 7-10, 13-14 [extract couples with children and children’s living 
TEAL CCTs bee eee tei ne NR ee en ck crapenag tisststiesvesshcnacesscescscasersosncasaneewaetsets st 
Statistics Canada, “Census in Brief: Same-sex Couples in Canada in 2016” (Aug. 2, 2017) .47 
Nathan Battams, “Living Together Apart” Vanier Institute of the Family, Fascinating 
FTES RSS) Ce ey) ed reer a Rian Sse ease nccs eonat lcndoecevyecavacerlas enguaent= 49 


B. 


(b) The Shifting Legal Significance of Marriage 


Sir William Blackstone, Commentaries on the Laws of England (1765) ......c.:cccccsccsseeeseeeee’ 5)! 
William Cobbett, Advice to Young Men and (incidentally) to Young Women (1837) ........+6+ 51 
LawsReform Commission of Canadas Biganry (1985 at sere eee ree re ee cee eee tne eee Sh 
Hydev Hyde (1886) 91 RAR. Sol EDS On ee ercee: tear cer cee: rene eee ener ne ae ere nee aac oI 
Graham v Graham, 33, FRSupps 936.6194 0) Sees eet ee ne tN ceccctsdsceesceeasese ce? 52 
Shelagh Day “The Charter and Family Law” in E Sloss, ed Family Law in Canada Today 
(Ottawa: Can. Advisory Council on the Status of Women, 1985) 27 at 28-30. ............... 54 
Note: The Status Implications of Marriage for Indigenous Women ..............:::cssccesseeeeseeeeees 2 


Mary Ann Glendon, “The New Marriage and the New Property” in J Eekelaar and 

S Katz, eds, Marriage and Cohabitation in Contemporary Societies 

(Toronto? Butterworths 2197 Sates 97 O er eeretcte cette ete eee ee en mney ee a eee 35 
Unmarried Cohabitation 
(a) Social Context 


“Then They Won’t Get Married” Siri Argell, Globe and Mail, Sept. 13, 2007.............:c 59 
“The New Traditionalists” Leah McLaren, Globe and Mail, June 14, 2003 ............ccccccecceeeeee 60 
“Marriage still valued by youth” Simon Proudfoot, National Post, June 8, 2011.00.00... 64 
Anne-Marie Ambert, “Cohabitation and Marriage: How are they Related?” 

(Vanier Institutevot the Fannly, Sept: 2005) screenees een cc ene eee ee rece 65 
(b) Legal Recognition and Regulation of Unmarried Couples 
NG@te On T eriminOlo oye cies acccee cnet cetacean Deena ee ee ree emeete ee tee rete mereenenar Osc y 70 
Robert Leckey, “Families in the Eyes of the Law” IRRP (July 2009) at 12 [extract 

on “Legal Models for Regulating Adult Relationships in Canada” ] .............cescesseeeteeeees 71 
Winnifred Holland, “Cohabitation and Marriage—A Meeting at the Crossroads?” 

(1990-1991) TiC BLO 33. caer coe: aes steccat cn eee ea eae cee oe ee eon ee eee es tose nk 73 
Miron: Trudel (1995) 2 SCR 41S es eee cee ae eee 76 
Note: Determining Whether Unmarried: Persons are SpouseSes arene ee ee 80 
Molodowich vy Penttinen (1980) 17 REZ) 376(Ont DistiCl) seen eer eee. 81 
Note: Macmillan-Dekker v Dekker (2000), 10 RFL (5™) 352 (Ont SCJ).........:cccccccecseeeees 84 
Notes Campbell, Szore (2003 e410 RhE (5) 20 On S C1) cet ete een cs 85 
“Ontario’s Divisional Court to rule on whether mistress might win spousal support”, 

LawyersaWy eekly NOV? te2Q002 © es Pinet cece tease a tote cee etek cone thee tes Aenea ecoe PEE POEs 86 
Note: Stephen vStawecki (2006),32 REL (6) 282 (Ont. C A) pee ete ee 87 
Weber v Leclere?2015:BCGAGAG2 aes eee ee Sree eee eee ener, See ee 88 
M v7, [1999].2, SCC.3 i scaat ater swnansateeeopekensee ceed te ce mee eee ate ee i RC oH) 93 
Notes The Weoislative Response tod y tlie. rceceee cco ae oer eee renee 102 
Nova) Scotia (Auorney:.General) vy WV aish | 2002) DiS GRD oe eer nate eee neat eer ene er 103 
Note: Developments in the Law of Unjust Enrichment and Constructive Trusts.................. 118 
Note: Legislative Extension of Property Rights to Unmarried Couples ..............2.-..:..-<c0-00640 E19 
Note: Legal Recognition of Unmarried Couples in Quebec; “Eric v Lola” and 

Walsh revisited acetone finance ese eee eT RO eee Pen een Tee, 119 
Robert Leckey, “Families in the Eyes of the Law” IRRP (July 2009) at 16-18 [extract 

on, Form, tunctionand the ending focus onmnaniia’ erg ames re eee ee eer 121 
(c) Legal Recognition and Regulation of Non-Conjugal Personal Relationships 
“Single Judge Seeks Benefits of Couples” National Post, Sept. 22, 2004 ..........:cecceescesseess 123 
“Challenging Couple-ism” Editorial, National Post, Sept. 23, 2004..........ccccccessceesecesseeeees 124 
Note: Australian Capital Territory, Domestic Relationships ACt .........:...s.cssescscsssseasevnneseoenes 125 
Note: Alberta’s Adult Interdependent Relationships Act (2003) ............:ce0-cssecernesrecsescoseeoees 125 


Law Commission of Canada, Beyond Conjugality: Recognizing and Supporting 
Close Persona) Adult Relationships (200 Lyra xi Kika te eee eee ny, 126 


ill 


C. Validity of Marriage 


(a) Overview 


H R Hahlo, Nullity of Marriage in Canada (1979) at 1-5 ..cccccececcsscsesssssssesesessescsscseseseeeeeaes 130 
Berend Hovius and Mary-Jo Maur, Note on Validity of Marriage, ............cccccccccceseesesseseeeees 130 
(b) Formal Validity: The Ceremonial Requirements for a Valid Marriage 
ba LES RM BR CTET GR AN ALCON (OS Bie Of oso GG on ea a a a lb a i 132 
aT EM ERE S175 AAU EK YS I CWS a oe so mR Pd a 2 aR 135 
(c) Opposite Sexes 
Note: Same Sex Marriage and Legal Recognition of Same Sex Relationships..................... 136 

i AltermativedMeehamicmsror Lecal (ReEcOonINOMn, parce sree cette ecco soacactecsonsscea0 136 

Bee eles UIV LATE A Co cae rec eee em ce ee eee at raton ce eet te sca as es “any asestvncseaioas 137, 
Hainemy ( angda AG) 200322 yt dR (a eho (OTL Go) sare ce ct nts segcote scons 138 
NOte= I Mess Aine Sox Araage WELClCNCG Pee Me acne Ce vaca ss casde esau anscasny ssaee fancies 148 
Note ne Civil Markiao end Gh 20US lente ae Ate er sto Si cc sates i esctso ss onagedbeb sstgaal evenness ogeecnses 149 
Note. namie exe Malniage ands el O1OUS HreCCOI oon cccsdeacassnancsccyna cuak saisavececis-ésencenceoaeeo 150 
Note: Foreign Recognition of Ganadian Same SEX Marriages ....2.,.c-.<.csecsse-se-c--seasesenepoeeenes 152 
Note bill C-32, An AcE towAmend (he Civil MGITIAGe ACT acacaesacencssacasteoacercsssteseesacosstrsetses 153 
(d) Capacity to Consummate 
Gajamucan vy Gajamugan (1979), 10 REL 2d) 280 (Ont S@) MiAL Ae SSS eee. Be! 154 
Dashevskuwel as nav shyt oo Sot sols elles Ont SC) aire Pe cc ease 88 noth vas en dcabepose F -nceawescb ts 155 
NOMINAL NOFMGHI (TS 19), 9 INF ls, CoCo CU LAE Gs) cuneate lees vate. areter ate chhatate<oet eles <<necse 158 
“Judge refuses to annul unconsummated marriage” (re Falk v Falk), Lawyers 

Week Typ eted 21:99 9 watt seater pten eerste int rs Se des cee eNO ee ra iach Eten Wotan Sh adhtt 3 159 
Noten 40) Taf Ga) (2003 e231 DLR (AP) G17 d(BCCA ) cesses tic ei wes on 0c08 8E LG oneccth oe: 159 
Noten /oniavi ohnniat 010A BOB 3 bao aan ae er fo cnn eo tnece SE cyt aera ovepsonc eae 160 
OTHE A aS ASR NR teeta EA en a Be air ee AER a ER ne 160 
(e) Monogamy 
PN GREG). AIRE AU Sch Vise ee terres seane sens remade een seer mest tame meter ica teeacncty meerettten: ten euttens ts tere. 161 
INCU HIe ee Cl yoditl yicAutCer GLY ALMOL Vacate tsa Mecrencartecere cs aterneeiene tte etree cmentagteee erence tece: 162 
“Polygamous spouses covered under B.C. family legislation, judge holds” Lawyer's 

WEEK el INOVEMUCTSL IOP DOSE VY LNAUWEAL CASC) ct.e cette cere setccencetene seine taractacedseeca- 164 
Reference re: Section 93 of the Criminal Code of Canada, 2011 BCSC 1588.........:.e 165 
Susan Drummond, “A Marriage of Fear and Xenophobia: Our Criminalization of 

Polygamy isn’t about Protecting Women” Globe and Mail, April 6, 2009 .............0 181 
Jeff Fraser, “Polyamory: Exploring the Ins and Outs of Multiple Partners” Globe 

and Mail, Septa2 Le 20 12a stedivicct cn cnee-soynagc ee NE SOND Soe eee tear ee eRe. 183 
J P Boyd, “The polyamorous family” The Lawyers Daily, Nov. 10, 2016.........ecceseeseeeeee 185 
INGERBDG WiGMB OLS ROR G OG ce er cee kc ccrcnenancadact nce ttn Go eRe ARETE PUSS occu a 187 
Terry Davidson, “N.L. polyamory parenting decision puts children first, lawyers say” 

Thelayveres Dai Wed June 2OC 201 Roo. ccseacsecteetten: fe ote 2 eemeteRte SCENT, Nw caces 187 
(f) Age Requirements for a Valid Marriage 
BCG eee eee ee eR en ce Maceo treat tian ne scester is tcracatantaetxearyerentrstaanasee 189 
(g) Prohibited Degrees of Consanguinity and Affinity 
DO reer eee te ce ee ts eee mentee eric harecactetrartratrcracssenoostacatinenernece restos 19] 
“Incest; an age-old taboo BBC News, March 12, 2007 «.-:........ceswtla. Ge Ajetdbte).-An). 19] 
“Court annuls marriage between twins separated at birth” The Guardian, Jan. 12, 2008. .....192 


(h) Consent as a Requirement for a Valid Marriage 


(i) Predatory Marriages and Mental Incapacity 


Hunt v Worrad, 200 ONS G3 OTR ae err occas oect corre ck esas Re A eee ee 
(ii) Duress 
S: (A) v8 (4) C988), ISS REL GAA 33 (Onur ©) eect eee meee epee ect 
Note? Duress and Arranged Marriages cme met eerne eee eee eee eee eee ae 
Note? ForcediMatnage and: Bill Sa tpercscecncr teeta a iene, tate nN ee See orca 
Ashely Csanady, “‘Barbaric Cultural Practices’ bill to criminalize forced marriage, 
tackle ‘honour killings’ passes final vote” National Post, June 17, 2015 ..............::0000 


(111) Limited Purpose Marriage (Immigration Marriages) 
Note Singlaw simola (1985) 046 REI) 2 3 SuCN SSC) ere eee eee eee ee ee 


Grewal. V-Kaure 201 1 ONS Cals ree, see oe ae eee ener seeh gastric Soteaee ac 
Notem Marriage Fraud sand [nmi eran ncn paneer cero: corte cene eerste area cee 
Nicholas Keung, “Immigration Guide for detecting marriage fraud called ‘racist and 
Offensive er oronto star: May 19720 1) ceeetencseeee  teenee e eeenee: 
Ron Poulton, “Marriage sponsorship refusals ignore cultural nuance” Canadian Lawyer 
October2472.0:1 Ce ee eee ee Sr ee te re ae tha, 
“Spouses can sue each other for tortuous deceit” Cristin Schmitz, Lawyers 
Weekly A peil TE 2006 ieee tet Meee ao eae tn nee ee ee MMR aD ere oo erecta 


Ill. DIVORCE 


A. The Social Context of Divorce 


Vanier Institute of the Family, Profiling Canada’s Families IV (2010) at 44-47, 

50=517,64-66 flextracts on divorce,and remarriage merece. eee ee ee eee eee 
Ann Marie Ambert, “Divorce: Facts, Figures, and Consequences” (Vanier Institute 

ofthe Familysrevised 2009.) Srsonee ama ste rites Otc ern ee ene ene nce s 
Julien D Payne, “The Dichotomy between Family Law and Family Crises 

on Marriace Breakdown (959) 22 0UN GD) LOS Beertrnseneteaste ec saeten enna emer 


B. Reform of Divorce Law 


(a) The Movement to No-Fault Divorce 
H R Hahlo, “The Changing Face of Marriage and Divorce” in Rosalie Silberman Abella 
and Claire L’ Heureux-Dubé, eds, Family Law: Dimensions of Justice (1983)........:.60+ 
Note on history of divorce legislatonaiy Catia Caretta eer See tare eee eae eter cea 
Dept. Of Justice, Evaluation of the Divorce Act, Phase II: Monitoring and 
Evaluation (May e199) ata 0 ieee ren ery tee een eee eee ee eae eee a nae 
Notes Divorce Gases: Ol 0/2 OI) es tans ieee cee temma tar eee ake te Me Pe ee net EES. ca 
NoteGrounds for, Divorces: 00 Sane crgsee scene teen ete anaenare eeere cee eer eee eee 


(b) The Continued Relevance of Fault 

Sarah Lyall, “Tuna Again? In Fault-Finding Britain It’s a Cause for Divorce” New York 
Limes (online) cApril 7322.0 Lo sperm se seceeetre coca cee etek ce oe 

Roger Baron and Shawna Barron, “Divorce law hinders domestic violence victims” Argus 
Leader online), Octs9 220 14 i iacatoccs.0 oa tieiece rear ete ae One ek ee eR a 

“Spousal misconduct returns to divorce?” Lawyer ’s Weekly, 25 March 1988 ...........c0::0008 

Note: Valenti v Valenti (1996)92 | RFU (4th) 246 (Ont Gem Div) 220teecccsecerseece cezveneee ets. 

VICTIMS SUCG TONSIDPONtacl OF ONO STAT a all ted yc) OU) ie seater en eens eer re tent ee ae 


C. Obtaining a Divorce under the 1986 Divorce Act 


(a) Grounds for Divorce 

(i) Living Separate and Apart 
Rushion Vv Rushton. (1968), 2 DER Gaes (BOSC een eee i eee 
Dupere Valupered 9 AVE TO IRE 2 70 NB CS) areca: eee een emer meee eer ceca 
Notes Engaging in sexual Relations alter separation cee sree namemee te meee orton arn eee 
Volckow Voleko, 2015: NSGA |] lice cere ene ee en eR eR ee 


218 


223 


Notes: Calvert divert (1997) )..32, eZ Sl (Ont CHET LILY ) nasecetcescates niscpasceseast ces Sek tease sdoes 264 
NotesRelevancesof Dateor separation tor Property! Division act -0..4--t0e-e<scee-cae nade core 265 
Note: Alternative to Separation as a “No-Fault” Ground for Divorce............c:cccssesseeseeseeeee 265 
(ii) Adultery 
Mary Ann Glendon, The Transformation of Family Law (1989) at 286-287 .......ccceee 266 
INOtey DUCLEMACCED LANCE Ole GU Lethe arma tnt MOM ws ance rece teactceoteeeraniacemtncore 266 
Aa Cot Bos AUG ECs 007 ep LEN Lier ue th AI se af an At ee 266 
PHS RD D603 BES Cal 290 Peers. ets. meee. eee tent Mende cheeses, 267 
Moteéstand QUESTIONS ase tee cee ee eee eer er SET coe ee eal es take heme reat 272 
“Wife wants divorce for virtual adultery” Ananova, Dec. 25, 2005...........cccccssccessceseeeseeeees 273 
Note: Proof of Adultery (d’Entremont v d’Entremont; Burbage v Burbage) .........:cccccccc0 273 
(111) Cruelty 
NORM GSU AOLOTUGIUY | WHOMING Gs CHOUINGI A) sterca treet tna ie. on nc Retna Sate se secnoce eget 274 
PLUS LIEV RATS LLIE NLD J) opens Lek oe Les Os AG Ka CPN) sree ene Pen eet or eee nce ce ea caee ec ncr sec ceee 274 
FUDErE VRGTIDETI NCO SU OME OCA INS UL) \ertnteree mate erectecerteetecemt.tectscecnetace cece ss 275 
ENG OCU SEARO SSY PA NW La al Ol Es Pallet ONT EM @) 83) a8 ee nea eran eee op ee metres 278 
hy Whe) ire WRAL O NI PAU NE RISTO NS Co CIO snc sis ad arial te tall aN erie Ra eh en ae a A 280 
IR OSes ede ne Be om pentieeabvianc tora celine ic aie tae itr sinh pene niin: Soph ea OU ae ee amin ae 282 


(b) Duties and Bars to Proceedings 
(i) Condonation, Connivance, Collusion 


Christine Davies, amily Law in Canada (1986) at Aly-437 smaurescsctnatscecasseeaesaesseseutconsbess 283 
(11) Inadequate Provision for Child Support 
TNL TG Sats eee ere ete tee oe ae ae ee rc aetia eMC BUr Sout Sacha une  deiohied Nanak yyiscan ducSvacegeeseusseibs 284 


(iii) Religious Bars 
= Patilyslaw vers: Get (hance e daw US gk SOU) Miata tee. dhe cad. dice ptshas «ck SERBE te Beteann sce 285 


